Arizona Administrative Register
Notices of Proposed Rulemaking

NOTICES OF PROPOSED RULEMAKING

Unless exempted by AR.S. § 41-1005, each agency shall begin the rulemaking process by 1st submmmg to the Secretaty of
State’s Office a Notice of Rulemaking Docket Opening followed by a Notice of Proposed Rulemaking that contains the pream-

“ble and the full text of the rules. The Secretary of State’s Office publishes each Notice in the next available issue of the Register
according to the schedule of deadlines for Register publication. Due to time restraints, the Secretary of State’s Office wili no
longer edit the text of proposed rules. We will continue to make numbering and labeling changes as necessary.

Under the Administrative Procedure Act (A.R.S. § 41-1001 et seq.), an agency must allow at least 30 days to elapse after the
publication of the Notice of Proposed Rulemaking in the Register before beginning any proceedings for adoption, amendment,
or repeal of any rule. AR.S. §§ 41-1013 and 41-1022.

NOTICE OF PROPOSED RULEMAKING
TITLE 15. REVENUE

CHAPTER 5. DEPARTMENT OF REVENUE
TRANSACTION PRIVILEGE AND USE TAX SECTION

PREAMBLE
1. Sections Affected Rulemaking Action
R15-5-152 New Section
Article 6 Amend
R15-5-606 Amend
R15-5-607 New Section
R15-5-2340 New Section

2. The specific authority for the rulemaking, including both the autherizing statute (zeneral) and the statutes the rules are
implementing (specific):
Authorizing statute: AR.S. §§ 42-103, 42-1303

Implementing statute: AR.S. §§ 42-1310.01; 42-1310.16; and 42-1408
3. The name and address of agency personnel with whom persons may communicate regarding the rulemaking:

Name: Christic Comanita, Tax Analyst
Address: Tax Research and Analysis Section
Arizona Department of Revenue
1600 West Monroe
Phoenix, Arizona 35007
Telephoner: (602) 542-4672
Fax: (602) 542-4680

4. An explanation of the rule. including the asency’s reasons for initiating the rule;

The rales provide guidance in the application of the transaction privilege tax to persons engaged in business under the retail and
prime contracting classifications. In addition, the rules provide information on the imposition of transaction privilege and use
taxes on the saic or purchase of tangible personal property that is intended to be incorporated into a soil remediation project.

5. A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish 2 previous grant of
authority of a political subdivision of this state:
Not applicable.

6. The preliminary summary of the economic, small business, and consumer impast:
Identification of the Rulemaking:

The rules provide gnidance in the application of the transaction privilege tax to persons engaged in business under the retail and
prime contracting classifications. In addition, the rules provide information on the imposition of transaction privilege and use
taxes on the sale or purchase of tangible personal property that is intended to be incorporated into a soil remediation project.

Summary of Information in the Economic, Small Business, and Consumer Impact Statement:
It is expected that the benefits of the rules will be greater than the costs. The amendiment of these rules and the addition of the
new sections will benefit the public by clarifying vague and confusing issues. The department will incur the costs associated
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with the rulemaking process. Taxpayers are not expected to incur any expense in the making and amending of these rules.

7. The name and address of agency personnelf with whom persons may communicate regarding the accuracy of the economie,

small business, and consumer impact statement:

Name: Christie Comanita, Tax Analyst
Address: Tax Research and Analysis Section
Arizona Department of Revenue
1600 West Monroe
Phoenix, Arizona 85007
Telephone: (602) 542-4672
Fax: (602) 542-4680

8. The time, place, and nature of the proceedings for the adoption, amendment. or repeal of the rule or, if no proceeding is
scheduled, where, when, and how persons may request an oral proceeding on the proposed rule:

The department has not scheduled any oral proceedings Written comments on the proposed rules or prefiminary economic,

small business, and consumer impact statements may be submitted to the person listed above. Pursuant to A R.8. § 41-1023(C),

the department will schedule oral proceedings if 5 or more people file written requests for oral proceedings within 30 days after

the publication of this notice.

9. Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of rules:

Not applicable.

10. Incorperations by reference and theiv focation in the rules:

None.

1i. The foll text of the rules follows:

TITLE 15. REVENUE

CHAPTER 5. DEPARTMENT OF REVENUE
TRANSACTION PRIVILEGE AND USE TAX SECTION

ARTICLE 1. RETAIL CLASSIFICATION

Section

R15-3-152. Tangible Personal Property Used in

tion Activities

ARTICLE 6. SalesFax—PRIME CONTRACTING
CLASSIFICATION

il Remedia-

R15-5-606. Land Clearing elesring--and Well well Drilling
drilfing
R15-5-607. Termite Control
ARTICLE 23. USE TAX

R15-5-2340. Tangible Personal Property Used in Soil Remedia-
tion Activities

ARTICLE 1. RETAIL CLASSIFICATION

R15.5-182. Tangible Personal Property Used in Soil Reme-
diation_Activities

The gross receipts from the sale of tangible personal property
incorporated or fabricated into any real property, structure

project, development or improvement under a contract specified in
ARS. 42-1310.16(B)(6) are exempt from tax. The

receipts from the sale of tangible personal property used in soil
remediation activities but not incorporated or fabricated into any

real property. structure, project, develggment O improvement are
taxable.

ARTICLE 6 S&lee—fF&&—PRIME CONTRACTING
CLASSIFICATION

R15.-8-606. Land Clearing eleafmg—and Well well Drilling
a. Installation or repair of drainage or irrigation deliv-
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Lt
A. A person engaged in the business of Original-land-elenring
leveling, ditching, well drilling, installing and-instellation-of
pumps in wells, and original land clearing for others is tax-
able under the prime contracting this classification-es-eon-

the-retail-elassifioation-(see-Ariele-18). The installation of
groundwater measuring devices required under AR.S, § 45-

4 and
taxable,

C. The excavation, removal, and transportation of contaminated
soil and the treatment or disposal of the contaminated soil is
not taxable,

B. The installation of structures, such as cutoff walls or caps. fo
contain contaminants present in ground water or soil and pre-
vent the contaminants from reaching a location which could
threaten human health or welfare or the environment is not
taxable.

E.€ Agricultural production on tillege-of-improved farm lands;
saeh-as-p%emg— is not taxable.

cu!turai roduction includes

undwater monitoring wells required by law is not

e following activi-

Cultivating;
Planting;
Plowing;
Seeding; and,
Any other activity that directly relates to the pro-
duction of crops on improved farm lands,
2. gricultural production does not include the following
activities: “
ery systems:

e e = e lg- >

>
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threaten human health or welfare or the environment is not
taxable.

E.€ Apgricultural production on tHege-ef-improved farm lands;
s&ehes—p%emng; is not taxable.

Agricultural production_includes the following activi-
ties:

Cultivating;

Disking:

Planting;

Plowing:

Seeding; and,

Any other activity that directly relates to the pro-
duction of crops on improved farm lands.

e jo e = Ii”

2. Agricultural production does not include the following
activities:
a. Installation or repair of drainage or irrigation deliv-
ery systems:
b, Consiruction or repair of farm_buildings or struc-
tures; or,

Anx other activity which is not directly related to
_ the groductlgn of crops on improved farm land.

31‘5«526{)7 erm ite Contro}

A person engaged in the husiness of treatmg real property for ter-

mite control is subject tc tax under the prime contracting classifi-
cation.

ARTICLE 23. USE TAX

R15-5-2340, Tangible Personal Property Used in Scil Reme-
diation Activities -

The purchase of taneible personal property for incorporation or
fabrication into any real property, structure, project. development
or _improvement under a contract specified in ARS
§ 42-1310.16(BX6) is exempt from tax. The purchase of tangible
personal property used in soil remediation activities but not incor-
porated or fabricated into any real property. structure, project,
development or improvement is taxable.

NOTICE OF PROPOSED RULEMAKING

TITLE 20. COMMERCE, BANKING, AND INSURANCE

CHAPTER 6. DEPARTMENT OF INSURANCE

PREAMBLE

i.  Sections Affected
R20-6-1601
R20-6-1604

2. The specific authority for the rulemakin

implementing (specific):
Authorizing statutes: A.R.S. §§ 20-143

Amend
Amend

including both the authorizin

Rulemaking Action

tafute (general) and the statutes the roles are

Implementing statutes: A.R.S. §§ 20-261.01 through 20-261.04

3. The name and address of agency personnel with whom persons may communicate regarding the rolemaking:

Name: Gregory Y. Hamris

Address: Arizona Department of Insurance
2910 North 44th Street, Suite 210
Phoenix, Arizona 85018

Telephone: {602) 912-8451

Fax: (602) 912-8452

4. An explanation of the rule, including the agency’s reasons for initiating the rule;
These rule revisions are necessary to change references to publications that have been superseded by more current publications.
The current references in the rules to the 1992 Annual Statement Insiructions and Accounting Practices and Procedures and the
Uniform Custorns and Practice for Documentary Credits of the International Chamber of Commerce (Publication 400) will be
updated with the 1997 Annual Statement Instructions and Accounting Practices and Procedures and the Uniform Customs and
Practice for Documentary Credits of the International Chamber of Commerce (Publication 500).

5. A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a previous grant of

authority of a political subdivision of this state:
Not applicable.

6. 'Fhesummary of the econemic, small business, and consumer impact:
These rules are reguired by the publication of more current versions of the 1992 Annual Statement Instructions and Accounting
Practices and Procedures and the Uniform Customs and Practice for Documentary Credits of the Intematmna[ Chamber of Com-

merce (Publication 400).

7. Thename and address of agency personnei with whom persons may communicate regarding the accuracy of the sconomic,

small business. and consumer impact statement:
Name: Gregory Y. Hariis
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8.  The time, place and pature of the proceedings for the adoption, amendment, or repeal of the rule or, if no proceeding is
scheduled, where, when, and how persons may request an oral proceeding on the proposed rule;

Date: June 17, 1998

Time: 2pm.

Address: Arizona Department of Insurance
Third Floor Training Room
2910 North 44th Street, Suite 210
Phoenix, Arizona 85018

Nature: Oral proceeding for amendment of the rules. The Department will accept wiitten comments which are received by 5

p.m. on June 17, 1998, or postmarked no later than that date.

9. Any other matfers prescribed by statute that are applicable to the specific agency or to any specific rule or class of rules:

Not applicable.

10. Incorporations by reference and fheir location in the rules:
Not applicable.

11. The full ftext of the rule follows:

TITLE 20. COMMERCE, BANKING, AND INSURANCE

CHAPTER 6. DEPARTMENT OF INSURANCE

ARTICLE 16. CREDIT FOR REINSURANCE

Section
R20-6-1601. Credit for Reinsurance
R20-6-1604 Letters of Credit

ARTICLE 16. CREDIT FOR REINSURANCE

R28-6-1601. Credit for Reinsurance
A. The requirements of AR.S. § 20-261.01(A)X1) through {4)
shall be determined as of the date of the ceding insurer’s stat-
utory financial statement in which the credit for reinsurance
is claimed as an asset to or a deduction from liability.
B. Accredited reinsurers
1. No assuming insurer shall be an “accredited insurer”
under for purpesesof AR.S. § 20-261.01(A)(2) until the
Directot’s approval of the application that it has submit-

ted mede application to the Department on a form there-
M»aﬂ-ﬁaewfem provaded by the Duector—wéumé

2. An application for accrcdltatmn as a reinsurer shall
include; be-secompanied-by-the-following- Hems:

a. Form AR-1.The reqmrement to file with the Direc-
tor evidence of a reinsurer’s submission to this
state's jurisdiction and to submit to this state's
authority to examing its books and records, as set
forth in A.R.S. § 20-261.01(A)(2)(a) and (b), shall
be accomplished by filing with the Director a prop-
erly executed Form AR-1, attached as Appendix A
to this Article;

b. A cerified copy of a letter or a certificate of
authority or a certificate of compliance as evidence
that the reinsurer is: (i) licensed to transact insur-
ance or reinsurance in at least 1 state or, (i) if a
United States branch of an alien assuming insurer,
is entered through and licensed to transact insur-
ance or reinsurance in at least 1 state;

¢. A certified Gertified copy of the most recent annual
statement filed with the insurance department of
the reinsurer’s state of domicile and a copy of its
most recent audited financial statement;
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d. The payment of an application filing fee in accor-
dance with AR.S. § 20-230; and

¢. Any other supporting documentation the Director
may require,
e:

The Director may examine a examine a cepduet-such-examination

ef-the reinsurer’s books and records as deemed neces-

sary for end-proper-in-connection-with the application

for accreditation, in accordance with A.R.S. §§ 20-142

and 20-156 through 20-160.

A reinsurer is shall-be an accredited reinsurer “acered-

ited-reinsures” if after submission of a complete applica-

tion:

a.  The reinsurer Director-determines-thet-it maintains
surplus for as regards policyholders in an amount
of not less than $20 million, and the Director
approves, or within 90 days of submission of the is
applicatlon has not denied, its application; or

b. The reinsurer Director-determines-that-it maintains
surplus for as regards policyholders in an amount
of less than $20 miltion, and the Director approves
the its application.

An Every accredited reinsurer shall file annually with

the Director, tegether the following: with-filing-fees-in

ascordance-with-A-R-S-§-20-16%-

a.  Filing fees in accordance with A.R.S. § 20-167

b A certified copy of its annual statement thetis filed
with the insurance depariment of the s state of
domicile, by or before March 1 of each year; and

cb: A copy of its most recent audited financial state-
ment, by or before June 1 of each year.

The Director may revoke the accreditation of any rein-

surer for cause, including failure to comply with the

requirersents-of AR.S. § 20-261.01{A)2) or this rule,

after notice and a hearing, in accordance with AR.S. §8§

20-161 through 20-166. s

A reinsurer may surrender its accreditation only upon

application to, and approval by, the Director.
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S - a Filing feesin accordance w:th A R.S §20 167

b A copy of its friost recent audited financial state- i
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be: A certified copy of its anhual statement thatis filed
with the insurance department of the i state 'of -
domicile; by or before March 1 of cach year; and. ol

ment, by or before Jure I of each year. " =500

The Director may revoke the accreditation of any rem,f’_' S
surer for cause, including failure to comiply with the | -

roquirements-of AR.S. § 20-261.01(AX2) or this rule,
after notice and a hearing, in accordance with AR.S. §§
20-161 through 20-164.

A reinsurer may surrender its accreditation only upon
application to, and approval by, the Director.

No credit shall be allowed a domestic ceding insurer for
reinsurance as an asset to or a deduction from liability
on account of reinsurance ceded pursuant to AR.S. §
20-261.01(AX2) if the assuming insurer's accreditation
has been denied, revoked or surrendered.

E.

C. Reinsurer domiciied and licensed in another state.

1.

Forpurposes-of AR:S-§20-26 -0H0AN3Y; Substantially
similar “substantiolly-similas? standards under Rule 20- A,
261.01(AX3) means credit for reinsurance standards
which the-Pyirector-determines are equal to or exceed the
standards of A.R.S. § 20-261.01 and this rule Astiele,

The reinsurer shall submit to this state's authority to
examing its_books and records under AR.S. § 20-
261.01{AX3} by filing Form AR-1. requirement-to-sab-

: T ] Tert ot i\ s

V61 GHANBYb)-shedl 1 Liched. bl i
the-Director-a-properly-excented Form-AR-1-

D. Reinsurer Reinsurers maintaining trust funds

1
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For purposes of A.R.S. § 20-261.01{(A)(4)(b), the aggre-
gate policyholders’ surplus of a group of incorporated
insurers under common administration shall be caleu-
lated and reported in substantially the same manner as
prescribed by the Annual Statement Instructions, copy- B.
right NAIC 1997 1992 Revised Edition and no later
amendments or editions, and Accounting Practices and
Procedures Manual of the National Association of Insur-
ance Commissioners, copyright NAIC 1997, Revised
Edition, 1993-Third Printing and no later amendments
or editions, incorporated herein and on file with the C.
Office of the Secretary of State and available from the
National Association of Insurance Commissioners, Pub-
lications Departroent, 120 West 12th Street, Suite 1100,
Kansas City, Missouri 64105-1925. D.
The reinsurer maintaining trust funds shall requirement
to submit to this state’s authority to examine the rein-
surer’s books and records, as set forth in A.R.S. § 20-
261.01(A)4)(b), shall-be-aceomplished by filing with
the-Bireetor a properly executed Form AR-1,
For purposes of AR.S. § 20-261.01{A)4)(b), the trust E.
instrument shall expressly state provide that:
a.  Contested claims shall be valid and enforceable out
of funds in trust to the extent remaining unsatisfied
3G days after entry of the final order of any court of
competent jurisdiction in the United States; -
b, Legal title to the assets of the trust shall be vested
in the trustee for the benefit of the grantor's United
States policyholders and ceding insurers, their
assigns and successors in interest.

€. The trust shall be subject to examination as deter- F.
mined by the Director; -
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. 1 _The trust shall remain in effect for as long as the

. assuming insurer, or any member or former mem-

" ber of a group of insurers, shall have outstanding

" obligations under reinsurance agreements subject
“to'the trusty+

. No Iatcr than Februa:y 28 of each year, the frustees

of the tmst shall file 2 wntten rgport stating: ( 1

' 'balance in the trust, (ii) a list of end-Jisting the

- trust's investinents at the preceding vear end, and

" (iif) a statement certifying shall-eextify-the date of

- termination- of the trust, if so planned, or a state-

- ment certifving eertifi that the trust shall not expire
prior to thé next following Deceraber 31; and-

f.  Noamendment fo the trust shall be effective unless
reviewed and approved in advance by the Director.

For purposes of ARS. § 20-261.01(AXS), “jurisdiction™

means any state, distriet or territory of the United States and

any lawful national government.

R20-6-1664. Letters of Credit

For purposes of AR.S. § 20-261.02, a letter of credit shall
cortain an issue date and an date-of expiration date subject to

the “evergreen clause™ in subsection () of this rule. The let-

ter of credit shall state that: (1 the ben-
eficiary need only draw a sight draft under the letter of credit

and present it to obtain funds and that no other document
need be presented for payment; (2) the need-be-presented:
The letter of credit shall-alse-indicate-that-it is not subject to
any conditions or qualifications outside of the letter of credit:
In-addition, and (3) the letter of credit does #tself-shall not
contain reference to any other agreements, documents or enti-
ties, except as provided in subsection (H)(1) below. As used
in this Section, “beneficiary” includes any successor of the
named beneficiary by operation of law, including without
limitation any receiver, conservator, rehabilitator or liquida-
tor.

The heading of the letter of credit may include 2 boxed sec-
tion which confains the name of the applicant and other
appropriate notations to provide a reference for the letter of
credit. The boxed section shall be clearly marked to indicate
that such information is for internal identification purposes
only.

A The letter of credit shall state contsin-a-stetement-to-the
effeet that the obligation of the qualified United States finan-
cial institution under the letter of credit is not in-ne-way con-
tingent upon reimbursement svith-respect-thereto,

The term of the letter of credit shall be for no less than 1 vear,
and the letter of credit st-least-one-yesr-and shall contain an
“evergreen clause” which prevents the expiration of the letter
of credit without due notice from the issuer. The “evergreen
clause” shall provide for a period of no less than 30 days'
notice prior to expiration or nonrenewal,

The letter of credit shall state whether it is subject to and gov-
emmed by the laws of any state or the Uniform Customs and
Practice for Documentary Credits of the International Cham-
ber of Commerce, 1993 Revision (Publication 500) 1983
Revision-(Publieation-4063 and no later amendments or edi-
tions are incorporated, a copv of which is hereis-and on file
with the Office of the Secretary of State and available from
ICC Publications, 156 Fifth Avenue, New York, New York
10010, sand-all All drafis of letters of credit drawn therenn-
der shall be presentable at an office in the United States of a
qualified United States financial institution.

If the letter of credit is saede subject to the said Uniform Cus-
toms and Practice for Documentary Credits of the Interna-
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tional Chamber of Commerce, then the letter of credit shali
specifically growde for address-and-make-provision-for an
extension of time to draw against the letter of credit if in-the
eventthet 1 or more of the occurrences specified in Article 17
thereof-occur.
. If the letter of credit is issued by a financial institation other
" than & qualified United States financial institution as defined
in AR.S. § 20-261.03, then it shall be confirmed by suek a
qualified United States financial institution as follows: rand

the-following additional-requirements-shall-be-mets

1. The issuipg financial institution issning the letter of
credit shall formally desipnate the confirming qualified
United States financial institution as its agent for the
receipt and payment of the drafis of the letter of credit:
and

2. The letter of credit shall contain an “evergreen clause”,

bl dofor 30-dave. nots . .
nenrenewak

H. Reinsurance agreement provisions.

1, The reinsurance agreement for in—eonjunetion—with
which the letter of credit is obtained may ecomtain-provi-

siens-which:

a.  Require the assuming insurer to provide letters of
credit to the ceding insurer and specify what they
are 0 cover,

b. Stipulate that the letter of credit provided by the
assummg insurer under pursuent-to-the-provisions
ef the reinsurance agreement may be drawn upon at
any time, notwithstanding any other provisions in
the agreement. send The agreement shall be used
wtilized by the ceding insurer or its successors in
interest only for the following: ene-or-mere-afthe

i. To reimburse the ceding insurer for the
assuming insurer’s share of premiums returned
to the owners of the policies reinsured under
the reinsurance agreement because on-accobnt
of gancellation emneelations of the sueh poli-
cies;

ii. To remmburse the ceding insurer for the
assuming insurer’s share of surrenders and
benefits or losses paid to the policy owners by
the ceding insurer under—%he—!ems—&ﬁéﬁew-
stens-of the policies reinsured under the rein-
surance agreement;

iil. To fund an account with the ceding insurer in
an amount at least equal to the deduction, for
reinsurance ceded, from the ceding insurer's
liabilities for policies ceded under the agree-

ment, such amount shall include, but not be
iimited to, amounts for policy reserves, claims
and losses incurred and uneamed premium
reserves; and

iv. To pay any other amounts the ceding insurer
claims are—dge under the reinsurance agree-
ment.

¢. Reaquire that the foregoing provisions of paragraphs
(a) and (b) of this subsection shall be applied with-
out diminution because of insolvency on the part of
the ceding insurer or assuming insurer.

2. Nothing contained in paragraph (H) (1) of this subsec-
tion shall preclude the ceding insurer and assuming
insurer from providing for:

a. An interest payment, at a rate not in excess of the
prime rate of interest of g #he qualified United
States financial institution as defined in ARS. §
20-261.03 issuing or confirming the letter of credit,
on the amount held under ameunts-held pussuant-to
paragraph (1)(b)(iif) of this subsection; and

b. The return of any amount esmewsts drawn on a let-
ter the-letters of credit which is in excess of the
actual amount smeunts due or, in the case of para.
graph (1){b)(iv) of this subsection, any amount
amounis—subseguently determined not payable ¢

be-due,

3.  When an insurer obtains a letter of credit is-ebtained in
conjunction with a reinsurance agreement which covers
covering risks other than life, annuities and health,
where it is customary practice to provide a letter of
credit for a specific purpose, then the reinsurance agree-
ment may state, instead #r-Heu-of paragraph (1)(b) of
this subsection, reguire thaet the parties enter into a
“Trust Agreement”, The irust aoreement which-may be
incorporated into the reinsurance agreement or it may be
a separate document.

A letter of credit may not be used to reduce any liability for
reinsurance ceded to an unauthorized assuming insurer in a
financial statement financial statements required to be filed
with the Director unless a an-aceeptable letter of credit nam-
ing with the filing ceding insurer as beneficiary is has-been
issued on or before December 31 in the year for which filing
is made. The Further,the reduction in liability for the letter of
credit may be up to the amount available under the letter of
credit but no greater than the specific obligation under the
reinsurance agreement secures. whieh-thefetter-ofereditwas
intended-to-seenre:
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